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Question 1

A disabled veteran is adjudicated as having a 100% service 
connected disability by the Veterans Administration. The date of 
Veterans Administration’s adjudication letter is December 30th, 
2016. The veteran has received a regular homestead exemption 
since 2005.  The disabled veteran applies for the disabled 
veterans homestead exemption on May 7th, 2018.  The disabled 
veteran is granted the disabled veterans homestead exemption 
for 2018.   However, the disabled veteran requests a refund of 
taxes paid in prior years.  

A DISABLED VETERANS QUANDRY: 
HOMESTEAD EXEMPTION AND REFUND CLAIMS



Question 1
• 100% service connected disability.  
• Adjudication letter dated December 30th, 2016.  
• Has been receiving a regular homestead exemption since 2005.  
• Applies for the disabled veterans homestead exemption on May 7th, 2018.  
• Granted the disabled veterans homestead exemption for 2018. 
• Requests a refund of taxes paid in prior years.  

1. Is the disabled veteran due a refund for the prior years’ 
overpayments resulting from not receiving the disabled veterans 
homestead exemption in prior years?  Why or why not?  

2. Whose duty is it to either approve or disapprove the disabled 
veteran’s refund claim? 

3. What if the disabled veteran was not receiving any homestead 
exemption at the time of application for the disabled veterans 
homestead exemption on May 7, 2018?    Would this affect any 
entitlement to a refund? Why or why not?



1. Is the disabled veteran due a refund for the prior years’ overpayments 
resulting from not receiving the disabled veterans homestead exemption 
in prior years?  Why or why not?  

O.C.G.A. § 48-5-48 provides as follows:

(g)(1) If a disabled veteran receives a final determination of disability from the United 
States Department of Veterans Affairs containing a retroactive period of eligibility, such 
disabled veteran or his or her surviving unremarried spouse or minor children shall be 
entitled to a refund of the ad valorem taxes paid during such period that he or she or his 
or her surviving unremarried spouse or minor children would have otherwise been 
exempt from such taxes pursuant to this Code section, provided that the refund shall only 
be for the three tax years preceding his or her or his or her surviving unremarried 
spouse's or minor children's application for the homestead exemption permitted by this 
Code section.

(2) Upon application for the homestead exemption provided by this Code section and 
submittal of proper documentation, each county and municipality shall consider the taxes 
paid by such disabled veteran or his or her surviving unremarried spouse or minor 
children under the circumstances provided in paragraph (1) of this subsection to be 
voluntarily or involuntarily overpaid and shall refund such taxes to such disabled veteran 
or his or her surviving unremarried spouse or minor children in accordance with Code 
Section 48-5-380.



O.C.G.A. § 48-5-48 (g)(1) 

If a disabled veteran receives a final determination of disability from the United States 
Department of Veterans Affairs containing a retroactive period of eligibility, such disabled 
veteran […] shall be entitled to a refund of the ad valorem taxes paid during such period….

Explanation:

In this case, the taxpayer received the adjudication letter on December 
30, 2016.  

Does the adjudication letter contains a period of “retroactive 
eligibility”?  

The facts of this question do not say, so let’s assume there is none – the 
disability will be recognized as of December 30, 2016, which is the 
earliest the taxpayer could have been eligible if the application had been 
filed with the appropriate documentation.

But the taxpayer did not apply until but did not apply for the 
exemption until May 7, 2018.



But consider O.C.G.A. § 48-5-48 (b):

“Any disabled veteran as defined in any paragraph of subsection (a) 
of this Code section who is a citizen and resident of Georgia is granted 
an exemption of the greater of $32,500.00 or the maximum amount 
which may be granted to a disabled veteran under Section 2102 of 
Title 38 of the United States Code, as amended, on his or her 
homestead which such veteran owns and actually occupies as a 
residence and homestead….”

Was the taxpayer automatically entitled to this exemption on December 30, 
2016 despite failing to file the application until 2018? 

O.C.G.A. § 48-5-380 authorizes ad valorem tax refunds for taxes that have 
been “erroneously or illegally assessed or collected” or “voluntarily or 
involuntarily overpaid.” 

If the taxpayer was “granted” the exemption, wasn’t the assessment 
illegal? 



If the taxpayer was “granted” the exemption, wasn’t the 
assessment illegal? 

Maybe.

The regular homestead exemption specifically requires the application to be filed by 
a certain date.  O.C.G.A. § 48-5-45 (a)(2).

The disabled veterans’ exemption does not set a certain application date.  

Moreover, in Marconi Avionics, Inc. v. DeKalb Cty., 165 Ga. App. 628, 629, 302 
S.E.2d 384, 384 (1983), the court held that a taxpayer may file a tax refund to 
recover taxes paid on tax exempt property.  

But…
The disabled veterans’ exemption still requires taxpayers to file an application.

“Each disabled veteran shall file for the exemption only once in the county of 
his residence [and] [o]nce filed, the exemption shall automatically be renewed 
from year to year.”  O.C.G.A. § 48-5-48 (d).



Final thoughts….

The general rule is that “all tax exemptions are to be strictly construed since 
taxation is the rule and exemption is the exception.”  City of Atlanta v. Clayton 
Cty. Bd. of Tax Assessors, 271 Ga. App. 84, 86, 608 S.E.2d 710, 711 (2004).  

Disabled veterans are retroactively entitled to a refund when the Department of 
Veterans Affairs letter contains a retroactive period of eligibility.  O.C.G.A. §
48-5-48 (g)(2).

This reflects a public policy that a disabled veteran should not be penalized by 
delays in the Department of Veterans Affairs – something outside of the 
taxpayer’s control

In this case, however, the taxpayer’s own delay was at fault and the letter did 
not contain a period of retroactive eligibility.  

1. Is the disabled veteran due a refund for the prior years’ overpayments 
resulting from not receiving the disabled veterans homestead exemption 
in prior years?  Why or why not?  



2. Whose duty is it to either approve or disapprove the disabled veteran’s 
refund claim? 

Compare O.C.G.A. § 48-5-48 paragraphs (c) and (g):

(c)(1) Any disabled veteran . . . shall file with the tax commissioner . . .

(2) Any disabled veteran qualifying pursuant to paragraph (3) of 
subsection (a) . . . shall file with the tax commissioner. . .  Prior to 
approval of an exemption, a county board of tax assessors may require
the applicant to provide not more than two additional doctors’ letters if 
the board is in doubt as to the applicant's eligibility for the exemption.

(g)(3) Upon final determination and approval of a period of prior 
eligibility, the county board of assessors shall immediately transmit such 
approval to the local tax commissioner and local municipal tax officer if 
applicable. The tax commissioner and municipal tax officer shall be 
authorized to refund the proportionate amount of taxes from the entities 
for whom the taxes were collected for the tax years approved for the 
exemption. Such refund shall not exceed three tax years and shall not 
include interest.



3. What if the disabled veteran was not receiving any homestead 
exemption at the time of application for the disabled veterans 
homestead exemption on May 7, 2018?   Would this affect any 
entitlement to a refund?  Why or why not? 

O.C.G.A. § 48-5-48 (b) provides:

Any disabled veteran as defined in any paragraph of subsection (a) of this 
Code section who is a citizen and resident of Georgia is granted an 
exemption of . . . $50,000.00 (as of January 1, 2004). The value of all 
property in excess of the exempted amount cited above shall remain subject 
to taxation. The unremarried surviving spouse or minor children of any 
such disabled veteran as defined in this Code section shall also be entitled 
to an exemption . . . . As of January 1, 2004, the maximum amount which 
may be granted to the unremarried surviving spouse or minor children of 
any such disabled veteran under the above-stated federal law is 
$50,000.00. The value of all property in excess of such exemption granted 
to such unremarried surviving spouse or minor children shall remain 
subject to taxation.



Question 2

Ms. Survivor’s husband passed away in February 2017.  He was 
adjudicated by the Veteran’s Administration in 2014 as being 
100% totally disabled with a service connected disability.  To 
help with her grieving, Ms. Survivor sells the homestead in 
Sarasota, Florida and moves to Georgia in November 2017. She 
purchases a homestead in Georgia in November 2017 and 
thereafter becomes a Georgia resident. Ms. Survivor comes into 
the tax office on February 13th, 2018 to apply for the disabled 
veterans homestead exemption as a surviving spouse. She 
completes the homestead application, presents her warranty 
deed from November 2016, presents her Georgia driver’s license 
and the Veteran’s Administration letter that adjudicates her 
deceased husband as a 100% totally disabled veteran with a 
service connected disability.

SURVIVING SPOUSE IN SARASOTA



Question 2
• Ms. Survivor’s husband passed away in February 2017.  
• Husband adjudicated 100% totally disabled with a service connected disability in 2014.
• Ms. Survivor moves to Georgia in November 2017 and becomes a Georgia resident. 
• Applies for disabled veterans exemption as a surviving spouse February 13th, 2018 . 
• Presents warranty deed from November 2016, Georgia driver’s license, and the Veteran’s 

Administration letter.

1. Would Ms. Survivor qualify for the disabled veteran’s homestead exemption 
as a surviving spouse in Georgia for digest year 2018?  Why or why not?



1. Would Ms. Survivor qualify for the disabled veteran’s homestead 
exemption as a surviving spouse in Georgia for digest year 2018?       
Why or why not?

O.C.G.A. § 48-5-48 provides:

(b) . . . The unremarried surviving spouse or minor children of any such disabled veteran 
as defined in this Code section shall also be entitled to an exemption . . . so long as the 
unremarried surviving spouse or minor children continue actually to occupy the home as 
a residence and homestead. . . . 

(b.1) The unremarried surviving spouse or minor children of any disabled veteran shall 
also be entitled to an exemption of the greater of $32,500.00 or the maximum amount on 
a homestead, or any subsequent homestead within the same county, where such spouse or 
minor children continue to occupy the home as a homestead. . . .

(d) Each disabled veteran shall file for the exemption only once in the county of his 
residence. Once filed, the exemption shall automatically be renewed from year to year, 
except as provided in subsection (e) of this Code section. Such exemption shall be 
extended to the unremarried surviving spouse or minor children at the time of his death 
so long as they continue to occupy the home as a residence and homestead. In the event a 
disabled veteran who would otherwise be entitled to the exemption dies or becomes 
incapacitated to the extent that he or she cannot personally file for such exemption, the 
spouse, the unremarried surviving spouse, or the minor children at the time of the 
disabled veteran's death may file for the exemption and such exemption may be granted 
as if the disabled veteran had made personal application therefor.



1. Would Ms. Survivor qualify for the disabled veteran’s homestead 
exemption as a surviving spouse in Georgia for digest year 2018?       
Why or why not?

O.C.G.A. § 48-5-48:

(b) . . . The unremarried surviving spouse or minor children of any such disabled veteran 
as defined in this Code section shall also be entitled to an exemption . . . so long as the 
unremarried surviving spouse or minor children continue actually to occupy the home as 
a residence and homestead. . . . 

(b.1) The unremarried surviving spouse or minor children of any disabled veteran shall 
also be entitled to an exemption of the greater of $32,500.00 or the maximum amount on 
a homestead, or any subsequent homestead within the same county, where such spouse or 
minor children continue to occupy the home as a homestead. . . .

Paragraphs (b) and (b.1) authorize the surviving spouse of a disabled veteran to 
continue a homestead exemption on any residence or a subsequent residence in the 
same county.  

Because the disabled veteran did not have a homestead in Georgia at the time of the 
application, the spouse would have nothing to continue.



1. Would Ms. Survivor qualify for the disabled veteran’s homestead 
exemption as a surviving spouse in Georgia for digest year 2018?       
Why or why not?

O.C.G.A. § 48-5-48:

(d) . . . In the event a disabled veteran who would otherwise be entitled to the exemption 
dies or becomes incapacitated to the extent that he or she cannot personally file for such 
exemption, the spouse, the unremarried surviving spouse, or the minor children at the 
time of the disabled veteran's death may file for the exemption and such exemption may 
be granted as if the disabled veteran had made personal application therefor.

Paragraph (d) authorizes the surviving spouse to file the application even if the 
disabled veteran failed to do so.  

What is meant by “in the event a disabled veteran who would otherwise be entitled 
to the exemption dies.”  

• if disabled veteran dies, then spouse qualifies. 

or

• if disabled veteran who would otherwise be entitled to the exemption dies, 
then spouse qualifies.  



Would Ms. Survivor’s husband have qualified but for his death?

• Ms. Survivor’s husband passed away in February 2017.  
• Husband adjudicated 100% totally disabled with a service connected disability in 2014.
• Ms. Survivor moves to Georgia in November 2017 and becomes a Georgia resident. 
• Applies for disabled veterans exemption as a surviving spouse February 13th, 2018 . 
• Presents warranty deed from November 2016, Georgia driver’s license, and the Veteran’s 

Administration letter.

What if the couple had discussed moving to Georgia in the near future and his 
death simply accelerated Ms. Survivor’s plans?

In that case, it could be argued that the disabled veteran would have been a 
Georgia resident except for the fact of his death.  

Therefore, he would have qualified for the exemption and he died – the two 
conditions in O.C.G.A. § 48-5-48 (d) have both been met.

How confident are you?



O.C.G.A. § 48-5-48:

(d) . . . In the event a disabled veteran who would otherwise be entitled to the exemption dies 
or becomes incapacitated to the extent that he or she cannot personally file for such 
exemption, the spouse, the unremarried surviving spouse, or the minor children at the time of 
the disabled veteran's death may file for the exemption and such exemption may be granted as 
if the disabled veteran had made personal application therefor.

The controlling language is ambiguous. 

In those cases, courts can engage in “judicial construction” – meaning, they are not 
bound to strictly follow the literal language in the statute.  

A common example of this is:

“To give effect to the intention of the legislature, courts are not controlled by the 
literal meaning of the language of the statute, but the spirit or intention of the 
law prevails over the letter thereof. Where the letter of the statute results in 
absurdity or injustice or would lead to contradictions, the meaning of general 
language may be restrained by the spirit or reason of the statute.”

Barton v. Atkinson, 228 Ga. 733, 738–39, 187 S.E.2d 835, 840 (1972). 



Final thoughts….

A court would be authorized to conclude that the spirit or reason for this 
exemption is to afford relief to Georgia residents who are the surviving spouse 
of a disabled veteran who would have qualified but died before filing the 
application.  

A court could conclude that requiring the disabled veteran to have been a 
Georgia resident at the time of his death would undermine the legislative 
intent.  

What happened to the “general rule” that “all tax exemptions are to be strictly 
construed since taxation is the rule and exemption is the exception”?

Rules of interpretation are useful when deciding questions in the abstract, but 
they carry less weight when they would result in what the court would perceive 
as an injustice.   

1. Would Ms. Survivor qualify for the disabled veteran’s homestead 
exemption as a surviving spouse in Georgia for digest year 2018?       
Why or why not?



Question 3

Timber Buyer harvests and purchases timber from Lucky 
Landowner’s property during the third quarter of 2017.   Timber 
Buyer neglects to file the required timber report to Lucky 
Landowner and the county board of tax assessors within 45 days 
after the end of the calendar quarter.   In addition, Lucky 
Landowner also fails to submit the required timber report to the 
county board of tax assessors within 60 days of the end of the 
calendar quarter.  As of March 20th, 2018, neither Timber Buyer 
or Lucky Landowner has filed the required timber reports and 
disclosures with the county board of tax assessors.  

PENALTY FOR FAILURE TO FILE TIMBER REPORT OR 
DISCLOSURE



Question 3
• Timber Buyer harvests and purchases timber from Lucky during the third quarter of 2017. 

• Timber Buyer neglects to file the required timber report to Lucky Landowner and the 
county board of tax assessors within 45 days after the end of the calendar quarter.   

• As of March 20th, 2018, neither Timber Buyer or Lucky Landowner has filed the required 
timber reports and disclosures with the county board of tax assessors.

1. Should Timber Buyer, Lucky Landowner or both parties be assessed 
and billed the “…50 percent of tax due penalty…” prescribed per 
O.C.G.A. § 48-5-7.5(j)?

2. Whose responsibility would it to determine the timber report was 
intentionally filed after the timeframe required by law? 

3. If Timber Buyer and Lucky Landowner both file the required timber 
reports with the county board of assessors on April 2nd, 2018 would 
it affect the answers for questions 1 and 2?



1. Should Timber Buyer, Lucky Landowner or both parties be assessed and 
billed the “…50 percent of tax due penalty…” prescribed per O.C.G.A. §
48-5-7.5(j)?

Pursuant to O.C.G.A. § 48-5-7.5 (d)(1):

Following all “unit price sales,” the purchaser is required to “furnish a report to 
the seller and the county board of tax assessors within 45 days after the end of 
each calendar quarter.”  

The report “shall show the total dollar value of standing timber paid to the 
seller and the volume, in pounds, if available, or measured volume, of softwood 
and hardwood pulpwood, chip and saw logs, saw timber, poles, posts, and fuel 
wood harvested.”  

The report shall also “include such data through the last business day of the 
calendar quarter, the names and addresses of the seller and the purchaser, and 
the location of the harvested timber.”  

The seller is also required to furnish a report to the tax assessors within 60 days 
after the end of the calendar quarter. 



1. Should Timber Buyer, Lucky Landowner or both parties be assessed and 
billed the “…50 percent of tax due penalty…” prescribed per O.C.G.A. §
48-5-7.5(j)?

O.C.G.A. § 48-5-7.5 (j):

“Any person who fails to timely make any report or disclosure required by this 
Code section shall pay a penalty of 50 percent of the tax due, except that if the 
failure to comply is unintentional and the report or disclosure is filed within 12 
months after the due date the amount of the penalty shall be 1 percent for each 
month or part of a month that the report or disclosure is late.”

Was the failure “unintentional”?

“Unintentional” generally requires a showing of “due diligence.”  

Should the buyer and seller have known that they had a responsibility to file the 
reports?



2. Whose responsibility would it to determine the timber report was 
intentionally filed after the timeframe required by law?

O.C.G.A. § 48-5-7.5 (j):

“Any person who fails to timely make any report or disclosure required by this 
Code section shall pay a penalty of 50 percent of the tax due, except that if the 
failure to comply is unintentional and the report or disclosure is filed within 12 
months after the due date the amount of the penalty shall be 1 percent for each 
month or part of a month that the report or disclosure is late.”

The statute doesn’t say, but the tax commissioner has the responsibility to apply 
penalties and interest and, therefore, the tax commissioner will need to make this 
determination.



3. If Timber Buyer and Lucky Landowner both file the required timber 
reports with the county board of assessors on April 2nd, 2018 would it 
affect the answers for questions 1 and 2?

It may strengthen Lucky Landowner’s defense that the failure to report was 
“unintentional.”  

The statute requires the buyer to file a report to both the seller and the board of 
assessors within 45 days of the end of the quarter.  

The seller may not have been aware that any timber had been harvested that 
quarter.  

Additionally, an inexperienced landowner may not have been aware of the filing 
requirement at all, but if they would have received the seller’s report, they may 
have been more likely to make their report.



Question 4

A parcel owned by the County Development Authority was exempt 
from taxation.  In 2010 the property was purchased by an individual 
which should have changed the property to taxable.  The county 
appraisal staff mistakenly fails to transfer the property and the 
property continues to be coded as exempt from taxation, no 
assessment notices are ever issued, nor are any bills issued.

In 2018, the county board of assessors discover the issue and transfers 
the property to the proper owner. 

What now?  What statutes would you suggest we use for guidance 
regarding going back to add it to the digest, how far back we can go, 
etc. regarding any semblance of trying to catch up and make things 
right.  

PROPERTY INCORRECTLY CODED AS EXEMPT FROM 
TAXATION



Question 4
• Parcel owned by County Development Authority and exempt from taxation.  

• Purchased in 2010 by a taxable individual. 

• The county appraisal staff mistakenly fails to transfer the property.

• The property continues to be coded as exempt from taxation, no assessment notices are 
ever issued, nor are any bills issued.

• In 2018, the county board of assessors discovers the issue.

1. Is the property owner required to pay taxes for tax years 2011-2017?

2. Is the board of assessors required to send notice of assessments for 
tax years 2011-2017? 

3. Can the board of assessors review the property and change the 
assessments before sending the notice of assessments for the past 
years?



1. Is the property owner required to pay taxes for tax years 2011-2017?

Which statutes provide guidance?

O.C.G.A. § 48-5-299

(a) It shall be the duty of the county board of tax assessors to investigate 
diligently and to inquire into the property owned in the county for the purpose 
of ascertaining what real and personal property is subject to taxation in the 
county and to require the proper return of the property for taxation. The board 
shall make such investigation as may be necessary to determine the value of any 
property upon which for any reason all taxes due the state or the county have 
not been paid in full as required by law. In all cases where the full amount of 
taxes due the state or county has not been paid, the board shall assess against 
the owner, if known, and against the property, if the owner is not known, the 
full amount of taxes which has accrued and which may not have been paid at 
any time within the statute of limitations. In all cases where taxes are assessed 
against the owner of property, the board may proceed to assess the taxes 
against the owner of the property according to the best information obtainable; 
and such assessment, if otherwise lawful, shall constitute a valid lien against the 
property so assessed.



1. Is the property owner required to pay taxes for tax years 2011-2017?

Which statutes provide guidance?

O.C.G.A. § 48-5-305

(a) The county board of tax assessors may provide . . . the manner of 
ascertaining the fair market value for taxation of any real or personal property 
not appearing in the digest of any year within the period of the statute of 
limitations.

(b) It is the purpose and intent of this Code section to confer upon the county 
board of tax assessors full power and authority necessary to have placed upon 
the digest an assessment of the fair market value of all property in the county of 
every character which is subject to taxation and for which either state or county 
taxes have not been paid in full.



1. Is the property owner required to pay taxes for tax years 2011-2017?

Which statutes provide guidance?

O.C.G.A. § 48-5-306 

(a) . . . The board shall examine all the returns of both real and personal 
property of each taxpayer, and if in the opinion of the board any taxpayer has 
omitted from such taxpayer’s returns any property that should be returned or 
has failed to return any of such taxpayer’s property at its fair market value, the 
board shall correct the returns, assess and fix the fair market value to be placed 
on the property, make a note of such assessment and valuation, and attach the 
note to the returns. . . .



1. Is the property owner required to pay taxes for tax years 2011-2017?

How have the courts interpreted these statutes?

Eckerd Corp. v. Fayette County Bd. of Tax Assessors, 220 Ga. App. 454, 454–55, 469 
S.E.2d 285, 286 (1996)

It is well-settled that tax assessors may assess unreturned tangible property for ad 
valorem tax purposes during the applicable seven-year period of limitation. [Cits.]  In 
this regard, O.C.G.A. § 48-5-299 (a) pertinently provides that it is “the duty of the county 
board of tax assessors to ascertain what real and personal property is subject to taxation 
in the county and to require the proper return of the property for taxation.”  It further 
provides that “in all cases where the full amount of taxes due the state or county has not 
been paid, the board shall assess against the owner, if known, and against the property, if 
the owner is not known, the full amount of taxes which has accrued and which may not 
have been paid at any time within the statute of limitations.”  O.C.G.A. § 48-5-305 (a), in 
turn, authorizes county boards of tax assessors to determine the manner of ascertaining 
the assessment of any real or personal property not appearing in the digest for any time 
within the period of limitation.  As the proposed audit is directed not at reassessing 
property already valued, and upon which taxes have already been paid, but rather is 
directed at the discovery of property, if any, which has not been returned and upon which 
taxes have not been paid, it is a proper means of determining unreturned property tax 
liability at any time within the applicable seven-year period of limitation.  



1. Is the property owner required to pay taxes for tax years 2011-2017?

However, Eckerd Corp. dealt with personal property.  The courts have 
taken an entirely different approach with real property.

Cobb County Bd. of Tax Assessors v. Morrison, 249 Ga. App. 691, 694, 548 S.E.2d 
624, 627 (2001)

It is well-settled that tax assessors may assess unreturned tangible property for 
ad valorem tax purposes during the applicable seven-year period of limitations. 
[Cits]. Such power applies to unreturned tangible property or under returned 
tangible property and not to realty, because real property is already on the 
county tax digest at an assessed value and by the tax transfer form, but tangible 
property will not be on the ad valorem tax digest unless returned by the 
taxpayer.  [Cit.]  The county board of tax assessors’ power to reassess ad 
valorem taxes differs between realty and personalty, because personalty can 
totally escape inclusion on the tax digest absent a reliable return of such 
personalty, while realty cannot escape inclusion and can be directly appraised 
by the county board of tax assessors.



1. Is the property owner required to pay taxes for tax years 2011-2017?

However, Eckerd Corp. dealt with personal property.  The courts have 
taken an entirely different approach with real property.

Pine Pointe Housing, L.P. v. Bd. of Tax Assessors of Lowndes County, 269 Ga. App. 
855, 861–62, 605 S.E.2d 443, 447–48 (2004).

The county board of tax assessors has the continuing duty to investigate all real 
estate and personal property located in the county subject to taxation and to 
require its proper return. The board of tax assessors has the duty to assess taxes 
against the owner. O.C.G.A. § 48-5-299 (a).  Once an assessment has been made 
and the taxes paid in full, there can be no reassessment for such tax year on real 
estate, even if real property was under-returned. [Cits.]  The board of tax 
assessors may correct a true clerical error in a new assessment, but cannot 
create a second reassessment after the real property has been assessed and the 
taxes paid.



1. Is the property owner required to pay taxes for tax years 2011-2017?

Examples:

Barland Co. v. Bartow County Bd. of Tax Assessors, 176 Ga. App. 798, 338 S.E.2d 16 
(1985).

Appraiser omits a zero when transcribing the value of the property from the field 
record card to a computer worksheet resulting in an incorrect notice of assessment 
stating the fair market value of the property as $101,700 rather than $1,017,000. 

The Court of Appeals held that the board was “empowered by O.C.G.A. § 48-5-299 
(a) to issue a new assessment notice to correct the obvious and undisputed clerical 
error.” 

The Court listed three factors weighing in its deliberations: 

(1) the gross injustice to the remaining taxpayers of the county which would 
occur if the assessment was based on one tenth of the actual fair market value;

(2) the obviousness of the error - the value stated on the notice was $101,700 
while prior year’s value was $807,553; and 

(3) the taxpayer’s right to obtain a refund in the event of an overpayment. 



1. Is the property owner required to pay taxes for tax years 2011-2017?

Examples:

Fulton County Bd. of Tax Assessors v. Dean, 219 Ga. App. 137, 138, 464 S.E.2d 257, 
258 (1995)

Appraiser visited the subject property while it was under construction, appraised the 
property based on its mid-construction value, and made a note on the field record 
card for the property to be revisited upon completion. 

Data processing clerk omitted the note from the computer record and the property 
was not revisited until after the initial notice of assessment was mailed and the taxes 
were paid.

The board of assessors recognized the mistake and reassessed the property.

The court held that this was an unauthorized new appraisal increasing the value of 
the property.



1. Is the property owner required to pay taxes for tax years 2011-2017?

Examples:

Fayette County Bd. of Tax Assessors v. Georgia Utilities Co., 186 Ga. App. 723, 725, 
368 S.E.2d 326, 328 (1988) and Cobb County Bd. of Tax Assessors v. Morrison, 249 
Ga. App. 691, 548 S.E.2d 624, 625 (2001).

The board of assessors discovered that “vacant” land was improved and issued 
corrected notices of assessment.

The courts held that these were unauthorized new appraisals.



1. Is the property owner required to pay taxes for tax years 2011-2017?

Examples:

Douglas County Bd. of Assessors v. Denyse, 314 Ga. App. 266, 271, 723 S.E.2d 705, 
709 (2012).

Board of assessors appeals from the decision of the board of equalization and the 
appeal stretches into the next year.  

For the second year, the board sent an assessment notice with the board of 
equalization value pursuant to O.C.G.A. § 48-5-299 (c).

Not wanting to affect the pending case, however, the board issued a new assessment 
notice three days later, returning to its original value.

The court held that the assessment was invalid because it was not the result of a 
clerical error, but an attempt by the board to “revise [its] view of the proper value of 
the property during a pending appeal of the prior year valuation” and “represented a 
substantive valuation decision made by the [board]”. 



1. Is the property owner required to pay taxes for tax years 2011-2017?

The Courts have not decided the question of whether a board of 
assessors may correct errors in applying tax exemptions.

Fulton County Bd. of Tax Assessors v. Marani, 299 Ga. App. 580, 683 S.E.2d 136 
(2009).  

In this case, the board misapplied a homestead exemption across the board and 
attempted to correct its mistake.  

Some owners received refunds and others were notified that they owed additional 
taxes.  

This case was decided on procedural grounds, but the trial court did note that the 
retroactive billing raised substantial questions.



1. Is the property owner required to pay taxes for tax years 2011-2017?

What should we do in this case?

Recall the statutory basis for the reassessment

In all cases where the full amount of taxes due the state or county has not been 
paid, the board shall assess against the owner, if known, and against the 
property, if the owner is not known, the full amount of taxes which has accrued 
and which may not have been paid at any time within the statute of limitations.  
O.C.G.A. § 48-5-299 (a) 

Recall the rationale for the clerical error rule

(1) the gross injustice to the remaining taxpayers of the county which would 
occur if the assessment was based on one tenth of the actual fair market value;

(2) the obviousness of the error - the value stated on the notice was $101,700 
while prior year’s value was $807,553; and 

(3) the taxpayer’s right to obtain a refund in the event of an overpayment. 



1. Is the property owner required to pay taxes for tax years 2011-2017?

Opinion?

How is our case different than the others decided by the courts?  

In other cases, an assessment notice was sent to the taxpayer and they paid 
their bill.  

In this situation, no notice was sent and the bill has not been paid.  

A board of assessors could make a strong case that they have the authority (possibly 
the duty) to assess the property under O.C.G.A. § 48-5-299 (a).  

However, every court that has considered this issue since Barland in 1995 has found 
a reason to side with the taxpayer.  

Final recommendation:

The board of assessors likely has the statutory authority to reassess the 
property, but the courts are going to be strongly persuaded by the precedent 
and may not be willing to draw a distinction between these facts and the facts in 
the earlier cases.



1. Is the property owner required to pay taxes for tax years 2011-2017?

How would this be different if the board had discovered unreturned 
personal property?

Eckerd Corp. v. Fayette County Bd. of Tax Assessors, 220 Ga. App. 454, 454–55, 469 
S.E.2d 285, 286 (1996)

“It is well-settled that tax assessors may assess unreturned tangible property for 
ad valorem tax purposes during the applicable seven-year period of limitation.”

O.C.G.A. § 48-5-300.1 (2004)

(a) Except as otherwise provided in this Code section or this title, the amount of 
any tax imposed under this chapter with respect to personal property may be 
assessed at any time.

(b) . . . in the case where a return or report is filed or deemed to be filed for 
personal property, the amount of any tax imposed by this chapter shall be 
assessed within three years from the date the original tax bill was paid, unless 
such personal property in question is the subject of an audit by the board of tax 
assessors.



2. Is the board of assessors required to send notice of assessments for tax 
years 2011-2017?

O.C.G.A. § 48-5-306 

(a) . . . The board shall give annual notice to the taxpayer of the current 
assessment of taxable real property. When any corrections or changes, 
including valuation increases or decreases, or equalizations have been 
made by the board to personal property tax returns, the board shall give 
written notice to the taxpayer of any such changes made in such 
taxpayer’s returns. 



2. Can the board of assessors review the property and change the 
assessments before sending the notice of assessments for the past 
years?

Recall Fayette County Bd. of Tax Assessors v. Georgia Utilities Co., 186 Ga. 
App. 723, 725, 368 S.E.2d 326, 328 (1988) and Cobb County Bd. of Tax 
Assessors v. Morrison, 249 Ga. App. 691, 548 S.E.2d 624, 625 (2001).

The board of assessors discovered that “vacant” land was improved and 
issued corrected notices of assessment.

The courts held that these were unauthorized new appraisals.

Even if the board were permitted to assess the correct party, the prior cases 
clearly establish that the opinion of value placed on the property cannot be 
changed for any reason other than an obvious clerical error.



Question 5

Bill Johnson owned 200 acres that had been approved for 
Conservation Use by the county board of assessors in 2011.  In 
2015, Mr. Johnson passes away but no one informs county of his 
death.  The property sold on December 8th, 2017 and at that 
time the county board of assessors are informed of Mr. 
Johnson’s 2015 passing.  

DEATH OF AN OWNER RECEIVING HOMESTEAD 
AND CUVA



Question 5

• Bill Johnson owned 200 acres.

• Approved for Conservation Use in 2011.  

• In 2015, Mr. Johnson passes away but no one informs county of his death.  

• The property sold on December 8th, 2017 and at that time the county board of assessors 
are informed of Mr. Johnson’s 2015 passing.

1. Can the board of assessors send revised notices for tax years 2016 
and 2017 reflecting the removal of the CUVA and homestead 
exemptions or has final assessment occurred for these tax years?

2. Since Mr. Johnson has passed and the property has been sold who 
would the Notice of Assessments be sent to?



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

O.C.G.A. § 48-5-7.4

(l) A penalty shall be imposed under this subsection if during the period 
of the covenant entered into by a taxpayer the covenant is breached. 
The penalty shall be applicable to the entire tract which is the subject of 
the covenant and shall be twice the difference between the total amount 
of tax paid pursuant to current use assessment under this Code section 
and the total amount of taxes which would otherwise have been due 
under this chapter for each completed or partially completed year of the 
covenant period. Any such penalty shall bear interest at the rate 
specified in Code Section 48-2-40 from the date the covenant is 
breached.



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

No, but penalties may apply.

When a CUVA covenant is breached, the property owner is liable for 
prior years, but this is not technically a reassessment for those years 
(recall that the board of assessors has very limited authority to 
reassess real property). 

The back taxes are assessed in the current year as a penalty.



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

Would the penalties apply?

O.C.G.A. § 48-5-7.4

(n) The penalty imposed by subsection (l) of this Code section 
shall not apply in any case where a covenant is breached solely as 
a result of:

(1) The acquisition of part or all of the property under the power of 
eminent domain;

(2) The sale of part or all of the property to a public or private entity 
which would have had the authority to acquire the property under the 
power of eminent domain; or

(3) The death of an owner who was a party to the covenant.



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

Would the penalties apply?

Not based on the death of the owner, but what about the heirs, 
administrator or executor?  Is there penalty in this case?

The heirs, executor, or administrator held the property for two years 
and never made an election to continue or discontinue the covenant.

They enjoyed the tax savings, but now want a release well after the 
death of the owner.  



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

Did the covenant continue after the owner’s death?

A covenant may be continued by implication.

Pursuant to O.C.G.A. § 48-5-7.4 (i)(1), 

If ownership of all or a part of the property is acquired during a 
covenant period by a person or entity qualified to enter into an 
original covenant, then the original covenant may be continued 
by such acquiring party for the remainder of the term, in which 
event no breach of the covenant shall be deemed to have 
occurred.



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

Ga. Comp. R. & Regs. 560-11-6-.04 (8):

“When property receiving current use assessment and subject to 
a conservation use covenant is transferred to a new owner and 
the new owner fails to apply for continuation of the current use 
assessment on or before the deadline for filing tax returns in the 
year following the year in which the transfer occurred, such 
failure may be taken by the board of tax assessors as evidence 
that a breach of the covenant has occurred. In such event the 
board of tax assessors shall send to both the transferor and the 
transferee a notice of the board’s intent to assess a penalty for 
breach of the covenant.”



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

Problem:

The board of assessors should send out a notice of the breach to the 
heirs/executor/administrator for their ownership between 2015 and 2017 
and a notice to the 2017 purchaser.  

• If the 2017 purchaser intends to continue the covenant, they would be 
permitted to do so and no breach would have occurred.  

• If the 2017 purchaser intends to develop the property, however, the 
purchaser and the heirs/executor/administrator will claim that they 
never intended to continue the covenant after the original owner’s death 
in 2015 and, therefore, that the breach occurred in that year and no 
penalties could be applied because the death occurred solely as a result 
of the death of an owner who was a party to the covenant.



1. Can the board of assessors send revised notices for tax years 2016 and 
2017 reflecting the removal of the CUVA and homestead exemptions or 
has final assessment occurred for these tax years?

What do you do?

• What evidence is there that the heirs/executor intended to 
continue the covenant?

• What evidence is there that the heirs/executor did not intend 
to continue the covenant?

• Which do you find more compelling?



2. Since Mr. Johnson has passed and the property has been sold who 
would the Notice of Assessments be sent to?

O.C.G.A. § 48-5-7.4 (k.1):

“the owner shall be notified in writing by the board of tax assessors [and] shall 
have a period of 30 days from the date of such notice to cease and desist the 
activity alleged in the notice to be in breach of the covenant or to remediate or 
correct the condition or conditions alleged in the notice to be in breach of the 
covenant.”

Ga. Comp. R. & Regs. 560-11-6-.06 (2):

“If a breach occurs on all or part of the property that was the subject of an 
original covenant and was transferred in accordance with O.C.G.A. § 48-5-
7.4(i), then the breach shall be deemed to have occurred on all of the property 
that was the subject of the original covenant. The penalty shall be assessed pro 
rata against each of the parties to the covenant in proportion to the tax benefit 
enjoyed by each during the life of the original covenant.”



2. Since Mr. Johnson has passed and the property has been sold who 
would the Notice of Assessments be sent to?

Who is the “owner”?

Both the heirs/executor and the 2017 purchaser are subject to a portion of 
the penalty.

Although the heirs/executor are not the owner at the time that the board of 
assessors became aware of the problem, they must receive notice of intent 
to breach before any penalty may be assessed.

See Morgan County Bd. of Tax Assessors v. Ward, 318 Ga. App. 186, 189, 
733 S.E.2d 470, 472 (2012).



Question 6

Jimbo Thomas has 700 acres in Conservation Use. The property was first 
entered into the covenant in 1999 and Jimbo signed a renewal covenant in 
2009 for another 10-year period. In 2014, Jimbo started a plumbing and 
electric business on the property and built an 8,000 sq ft commercial building. 
Believing this was certainly a breach, the board of assessors sent a breach 
notice and informed Jimbo of the new assessment for the tax years affected by 
the breach. The board of assessors also sent the tax commissioner a copy of the 
revised assessments for billing purposes. Jimbo is 68 years old and after 
receiving the revised assessment notices made a request to the board of 
assessors to be released from the covenant because he is over 65 years of age 
and the property has been in a renewal covenant for at least 3 years.

The dollar savings per year during the covenant for the renewal period were as 
follows…….

BREACH OF CONSERVATION USE COVENANT

2012 – $15,000
2013 – $15,000

2014 – $16,000
2015 – $16,000

2016 – $16,000
2017 – $16,000



Question 6
• The property was first entered into the covenant in 1999.

• Jimbo signed a renewal covenant in 2009 for another 10-year period. 

• In 2014, Jimbo built an 8,000 sq ft commercial building and operated a business.

• The board of assessors sent a breach notice and informed Jimbo of the new assessment.

• The board of assessors also sent the tax commissioner a copy of the revised assessments.

• Jimbo is 68 years old and request to be released from the covenant after receiving the 
revised assessment notices.

1. Is Jimbo eligible to be released from the covenant due to his age and the 
length of time the renewal covenant has been in effect?

2. If a breach has occurred, what would the tax penalty be not counting any 
penalties or interest applied by the tax commissioner?

3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?



1. Is Jimbo eligible to be released from the covenant due to his age and the 
length of time the renewal covenant has been in effect?

O.C.G.A. § 48-5-7.4 (q)(3):

“Any case in which a covenant is breached solely as a result of an owner 
electing to discontinue the property in its qualifying use, provided such 
owner has renewed without an intervening lapse at least once the 
covenant for bona fide conservation use, has reached the age of 65 or 
older, and has kept the property in a qualifying use under the renewal 
covenant for at least three years. Such election shall be in writing and 
shall not become effective until filed with the county board of tax 
assessors.”

Although Jimbo meets the criteria, the real question is whether he is 
permitted to make the election after he has already breached the covenant 
by building an 8,000 sq. ft. commercial building. 



2. If a breach has occurred, what would the tax penalty be not counting 
any penalties or interest applied by the tax commissioner?

The savings per year during the covenant for the renewal period were:

O.C.G.A. § 48-5-7.4 (l) 

“. . . The penalty shall be applicable to the entire tract which is the 
subject of the covenant and shall be twice the difference between the 
total amount of tax paid pursuant to current use assessment under this 
Code section and the total amount of taxes which would otherwise have 
been due under this chapter for each completed or partially completed 
year of the covenant period.”

The total difference between what was paid during the renewal covenant 
and what would otherwise be owed is $94,000.  Therefore, the total penalty 
would be $188,000.

2012 – $15,000
2013 – $15,000

2014 – $16,000
2015 – $16,000

2016 – $16,000
2017 – $16,000



3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?

Pursuant to O.C.G.A. § 48-5-7.4 (k.1), owners are entitled to notice of 
an alleged breach and a period of 30 days from the date of such 
notice to “cease and desist the activity alleged in the notice to be in 
breach of the covenant or to remediate or correct the condition or 
conditions alleged in the notice to be in breach of the covenant.”

Therefore, the owner was entitled to an opportunity to cure the 
breach before the penalty should have been applied.  



3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?

Can this breach be cured by giving notice intent to 
discontinue the covenant pursuant to O.C.G.A. § 48-5-7.4 
(q)(3)?  

“Such election shall be in writing and shall not become effective 
until filed with the county board of tax assessors.”

Perhaps not, but a sympathetic court could accept that position. 



3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?

Better question: when did the breach occur?  
• The property was first entered into the covenant in 1999.
• Jimbo signed a renewal covenant in 2009 for another 10-year period. 
• In 2014, Jimbo built an 8,000 sq ft commercial building and operated a business.
• The board of assessors sent a breach notice and informed Jimbo of the new 

assessment.
• The board of assessors also sent the tax commissioner a copy of the revised 

assessments.
• Jimbo is 68 years old and request to be released from the covenant after receiving the 

revised assessment notices.

Was it in 2014 when the building was erected or in 2017 (assuming the 
owner fails to remediate)?



3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?

Was it in 2014 when the building was erected or in 2017 (assuming the 
owner fails to remediate)?

If the breach occurred in 2017, then the owner would qualify under O.C.G.A. 
§ 48-5-7.4 (x), which provides: 

“Notwithstanding any other provision of this Code section to the 
contrary, in any case where a renewal covenant is breached by the 
original covenantor . . . the penalty otherwise imposed by subsection (l) 
of this Code section shall not apply if the breach occurs during the sixth 
through tenth years of such renewal covenant, and the only penalty 
imposed shall be the amount by which current use assessment has 
reduced taxes otherwise due for each year in which such renewal 
covenant was in effect, plus interest at the rate specified in Code Section 
48-2-40 from the date the covenant is breached.

Under this paragraph, the penalty would only be $94,000 plus interest. 



3. Did the board of assessors handle the notification to the taxpayer of the 
breach of the covenant properly?

Morgan County Bd. of Tax Assessors v. Ward, 318 Ga. App. 186, 189, 733 
S.E.2d 470, 472 (2012).

• The court held that the board of assessors was not permitted to assess a 
penalty until after allowing 30 days to cure the alleged breach regardless 
of whether it was even practical to cure the breach.  

• The court specifically chose not to address when the effective date of the 
breach was in that case, so we still don’t have an answer to this question.  

A strong argument could be made that the breach occurred in 2014, but if 
that was the case, then why did the legislature bother to require notice and 
an opportunity to cure?

Assuming that the election cannot cure the breach, the owner would have to 
choose between the $188,000 penalty or demolishing his 8,000 sq. ft 
commercial building and making some effort to restore the property to its 
natural condition.



Question 7

A Water Authority owns a 500 acre unimproved tract in a 
neighboring County.  The Water Authority is planning to harvest 
timber on the property to offset costs of holding the land.  The 
Water Authority is a tax exempt governmental organization and 
does not pay ad valorem tax, sales tax, or income tax.

TAX EXEMPT TIMBER



Question 7
• Water Authority owns a 500 acre unimproved tract in a neighboring County.  

• The Water Authority is planning to harvest timber on the property to offset costs of 
holding the land.  

• The Water Authority is a tax exempt governmental organization and does not pay ad 
valorem tax, sales tax, or income tax

1. Is the Water Authority exempt from the timber tax?



1. Is the Water Authority exempt from the timber tax?

O.C.G.A. § 48-5-7.5 (a):

“Standing timber shall be assessed for ad valorem taxation only once 
and such assessment shall be made following its harvest or sale as 
provided for in this Code section. Such timber shall be subject to ad 
valorem taxation notwithstanding the fact that the underlying land is 
exempt from taxation, unless such taxation is prohibited by federal law 
or treaty. Such timber shall be assessed at 100 percent of its fair market 
value and shall be taxed on a levy made by each respective taxing 
jurisdiction according to such 100 percent fair market value. Such 
assessment shall be made in the county where the timber was grown 
and shall be taxable by that county and any other taxing jurisdiction 
therein in which the timber was grown.”

No federal law or treaty prohibits the tax.



1. Is the Water Authority exempt from the timber tax?

O.C.G.A. § 48-5-7.5 (a):

“Such timber shall be subject to ad valorem taxation notwithstanding 
the fact that the underlying land is exempt from taxation.”

In a 1992 Opinion the Attorney General took the position that the Georgia 
Forestry Commission was exempt from the timber tax as an “agency of the 
State.”   

The Attorney General relied upon the “long-standing history of exempting 
public property from taxation” and O.C.G.A. § 1-3-8, which states: “The 
state is not bound by the passage of a law unless it is named therein or 
unless the words of the law are so plain, clear, and unmistakable as to leave 
no doubt as to the intention of the General Assembly.” 



1. Is the Water Authority exempt from the timber tax?

Penick v. Foster, 129 Ga. 217, 58 S.E. 773 (1907):

“The general rule is that public property and the various 
instrumentalities of government are not subject to taxation. This 
immunity rests upon the most fundamental principles of government, 
being necessary in order that the functions of government be not 
unduly impeded, and that the government be not forced into the 
inconsistency of taxing itself in order to raise money to pay over to 
itself.”



1. Is the Water Authority exempt from the timber tax?

Should the Water Authority should be treated any differently than the 
Georgia Forestry Commission (GFC), which was referenced in the Attorney 
General Opinion as an “agency of the State”?  

The courts have historically treated state-owned and local authority-owned 
property the same. See e.g. Hosp. Auth. of Albany v. Stewart, 226 Ga. 530, 
535, 175 S.E.2d 857, 860 (1970):

“Since the Housing Authority is […] using this property exclusively for a 
declared public and governmental purpose, and not for private or 
corporate benefit or income, it is in effect an instrumentality of the 
State, and therefore the property is exempt from taxation to the same 
extent as if the legal title thereto was in the State itself or in a county or 
city.”



1. Is the Water Authority exempt from the timber tax?

But . . . O.C.G.A. § 48-5-41 (a)(1)(B) provides: 

No public real property which is owned by a political subdivision of this state 
and which is situated outside the territorial limits of the political subdivision
shall be exempt from ad valorem taxation unless the property is:

(i) Developed by grading or other improvements to the extent of at least 25 
percent of the total land area and facilities are located on the property 
which are actively used for a public or governmental purpose;

(ii) Three hundred acres or less in area;

(iii) Located inside a county embracing all or part of a municipality owning such 
property; or

(iv) That portion of any real property which has been designated as a watershed 
by the United States Soil and Water Conservation Service and used as a 
watershed by the political subdivision owning the property.



Question 8

AA Aviation Co. operates several airport hangars under a long 
term lease from a tax exempt airport authority.   The lease 
provides that the airport authority may set the hours of 
operation and the prices of snack foods and soft drinks.  The 
authority retains the right to approve all modifications to the 
property and may unilaterally suspend the lease or relocate any 
of AA Aviation’s buildings.

TAXABILITY OF AIRPORT HANGARS



Question 8
• AA Aviation Co. operates several airport hangars under a long term lease from a 

tax exempt airport authority.   
• The lease provides that the airport authority may set the hours of operation and 

the prices of snack foods and soft drinks.  
• The authority retains the right to approve all modifications to the property and 

may unilaterally suspend the lease or relocate any of AA Aviation’s buildings.

1. Is AA Aviation’s property interest subject to taxation?

2. How does this arrangement differ from bond transaction 
leasehold agreements typically entered into by local 
development authorities?

3. Who determines whether the property is taxable?



1. Is AA Aviation’s property interest subject to taxation?

O.C.G.A. § 48-5-3:

“All real property including, but not limited to, leaseholds, 
interests less than fee, and all personal property shall be 
liable to taxation and shall be taxed, except as otherwise 
provided by law. Liability of property for taxation shall not 
be affected by the individual or corporate character of the 
property owner or by the resident or nonresident status of 
the property owner.”



1. Is AA Aviation’s property interest subject to taxation?

Usufruct vs. Leasehold Estate:

A usufruct is defined as “the right simply to possess and enjoy 
the use of real estate.”  Diversified Golf, LLC v. Hart Cnty. Bd. 
of Tax Assessors, 267 Ga. App. 8, 10, 598 S.E.2d 791, 794 
(2004).  

A leasehold estate grants the lessee the right to use the 
property to the full extent that they would if they were the 
owner, provided that the property or the owner are not injured 
by such use.  Jekyll Dev. Associates, L.P. v. Glynn Cnty. Bd. of 
Tax Assessors, 240 Ga. App. 273, 274, 523 S.E.2d 370, 371-72 
(1999). 



1. Is AA Aviation’s property interest subject to taxation?

Usufruct vs. Leasehold Estate:

A usufruct will not always convey merely the right to use the 
property.  

An estate for years may have several use restrictions without being 
converted into a usufruct.  

As a rule of thumb, courts presume that any lease for a term of longer 
than five years is an estate for years, but where the restrictions 
imposed are pervasive and the owner retains “dominion and control” 
over the property, the interest becomes a usufruct. 



1. Is AA Aviation’s property interest subject to taxation?

• AA Aviation Co. operates several airport hangars under a long term lease 
from a tax exempt airport authority.   

• The lease provides that the airport authority may set the hours of operation 
and the prices of snack foods and soft drinks.  

• The authority retains the right to approve all modifications to the property 
and may unilaterally suspend the lease or relocate any of AA Aviation’s 
buildings.

The airport authority retains almost complete control.

Although AA Aviation likely profits from the use of the property, its 
interest is merely a usufruct.  



2. How does this arrangement differ from bond transaction leasehold 
agreements typically entered into by local development authorities?

Development authorities retain title to property and lease the 
property back to the target company at cost.  

At the end of the lease, the company has the option to purchase the 
property for a nominal amount.

The company’s leasehold interest in the property is taxable while the 
revenue bonds are paid off. 

Unlike AA Aviation, most companies retain sufficient control and 
interest and have the right to purchase the property at the end of the 
lease.



3. Who determines whether the interest is a usufruct of leasehold estate?

The county board of tax assessors have to make the initial 
determination before approving the valuation agreement.



Question 9

A New York tax lawyer and his wife, Mr. and Mrs. Douglas, 
decide to move out to the suburbs and start a farm.  They buy a 
6-acre parcel with a single family residence.  They rent a small 
mobile chicken house (with several chickens), install minimal 
and poorly constructed fencing, and a plant few young fruit 
trees.  Mr. and Mrs. Douglass file a CUVA application along with 
an IRS Schedule F (profit and loss statement for farming) 
showing $0 in income and $5,000 in expenses ($4,000 for 
depreciation from “equipment,” $600 for fencing, and $400 for 
chicken feed).

UNSKILLED SUBSISTENCE FARMING



Question 9
• Taxpayers start a farm on 6 acres in the suburbs with a single-family residence.
• They buy a 6-acre parcel with a single family residence.  
• They rent a small mobile chicken house (with several chickens), install minimal 

and poorly constructed fencing, and a plant few young fruit trees.  
• They file a CUVA application along with an IRS Schedule F (profit and loss 

statement for farming) showing $0 in income and $5,000 in expenses ($4,000 
for depreciation from “equipment,” $600 for fencing, and $400 for chicken 
feed).

1. Is the single-family residence a factor when considering 
the exemption?

2. Are the taxpayers engaged in a “good faith” agricultural 
activity?

3. Have the taxpayers provided satisfactory documentary 
evidence in support of the application?



1. Is the single-family residence a factor when considering the exemption?

Pursuant to O.C.G.A. § 48-5-7.4 (a)(1), “bona fide conservation 
use property” means:

“Not more than 2,000 acres of tangible real property of a single 
person, the primary purpose of which is any good faith 
production, including but not limited to subsistence farming or 
commercial production, from or on the land of agricultural 
products or timber. . . .”



1. Is the single-family residence a factor when considering the exemption?

Given the small size of this property, it might be argued that the “primary 
purpose” of this property is for single-family residential purposes.  

O.C.G.A. § 48-5-7.4(a)(1)(B):

Such property excludes the entire value of any residence and its underlying 
property; as used in this subparagraph, the term “underlying property” means 
the minimum lot size required for residential construction by local zoning 
ordinances or two acres, whichever is less. This provision for excluding the 
underlying property of a residence from eligibility in the conservation use 
covenant shall only apply to property that is first made subject to a covenant or 
is subject to the renewal of a previous covenant on or after May 1, 2012;

O.C.G.A. § 48-5-7.4 (b)(1) states:

“When one-half or more of the area of a single tract of real property is used for a 
qualifying purpose, then such tract shall be considered as used for such 
qualifying purpose unless some other type of business is being operated on the 
unused portion….”



2. Is the owner engaged in a “good faith” agricultural activity?

• 6-acre parcel with a single family residence.  
• They rent a small mobile chicken house (with several chickens), install 

minimal and poorly constructed fencing, and a plant few young fruit trees.  

Pursuant to O.C.G.A. § 48-5-7.4 (a)(1), “bona fide conservation use 
property” means:

“Not more than 2,000 acres of tangible real property of a single 
person, the primary purpose of which is any good faith production, 
including but not limited to subsistence farming or commercial 
production, from or on the land of agricultural products or timber. . . .”



2. Is the owner engaged in a “good faith” agricultural activity?

Are the farm activities merely a pretext for tax reductions?

O.C.G.A. § 48-5-7.4 (a)(1)(D)

(i) The nature of the terrain;

(ii) The density of the marketable product on the land;

(iii) The past usage of the land;

(iv) The economic merchantability of the agricultural product; and

(v) The utilization or nonutilization of recognized care, cultivation, 
harvesting, and like practices applicable to the product involved 
and any implemented plans thereof;



2. Is the owner engaged in a “good faith” agricultural activity?

Cherokee County Bd. of Tax Assessors v. Mason, 340 Ga. App. 889, 895, 
798 S.E.2d 32, 37 (2017).

• Court held that an undeveloped 9-acre lot qualified for CUVA, primarily 
because the owner had harvested timber in the past and stated that he 
intended to do so again.  

• The court held that evidence of the sale, combined with the owner’s 
intent, satisfied a majority of the factors and held that, although there 
was little to no evidence that the owner could ever sell the timber on the 
property for a profit.

• The court held that the evidence at least showed that the owner was 
engaged in “subsistence farming.” 



2. Is the owner engaged in a “good faith” agricultural activity?

Cherokee County Bd. of Tax Assessors v. Mason, 340 Ga. App. 889, 895, 
798 S.E.2d 32, 37 (2017).

“O.C.G.A. § 48-5-7.4 (a) does not require intelligent or profitable 
timbering to meet the standard of ‘good faith production;’ instead it 
requires a showing that the individual is using the designated land to 
produce timber, crops, or other agricultural products, even if the result 
is at the level of substance farming. And, as noted above, the factors to 
be considered are non-exhaustive, and the plain language of the statute 
does not require that each and every item be met in order to qualify.”



3. Has the owner provided satisfactory documentary evidence in support 
of the application?

O.C.G.A. § 48-5-7.4 (b)(2)

“The owner of a tract, lot, or parcel of land totaling less than ten acres
shall be required by the tax assessor to submit additional relevant 
records regarding proof of bona fide conservation use for qualified 
property that on or after May 1, 2012, is either first made subject to a 
covenant or is subject to a renewal of a previous covenant.  If the owner 
of the subject property provides proof that such owner has filed with the 
Internal Revenue Service a Schedule E, reporting farm related income 
or loss, or a Schedule F, with Form 1040, or, if applicable, a Form 4835, 
pertaining to such property, the provisions of this paragraph, requiring 
additional relevant records regarding proof of bona fide conservation 
use, shall not apply to such property. Prior to a denial of eligibility 
under this paragraph, the tax assessor shall conduct and provide proof 
of a visual on-site inspection of the property. Reasonable notice shall be 
provided to the property owner before being allowed a visual, on-site 
inspection of the property by the tax assessor.”



3. Has the owner provided satisfactory documentary evidence in support 
of the application?

• Taxpayers file a CUVA application along with an IRS Schedule F (profit and 
loss statement for farming) showing $0 in income and $5,000 in expenses 
($4,000 for depreciation from “equipment,” $600 for fencing, and $400 for 
chicken feed).

The taxpayers have submitted proof that they have filed a Schedule F.

Once that form is shown, the analysis ends.
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