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NOTICE IT-2024-4

RE: Proposal to amend Rule 560-7-3-.13 Consolidated Returns.
TO ALL INTERESTED PERSONS AND PARTIES:

In compliance with O.C.G.A. § 50-13-4, the Georgia Department of Revenue gives notice that it
proposes to amend Rule 560-7-3-.13.

Attached to this notice are an exact copy and synopsis of the proposed Rule. The proposed Rule is
being amended under the authority of O.C.G.A. §§ 48-2-12 and 48-7-21.

The Department of Revenue will consider the Amendment of the above Rule at a regulation hearing
held at 1800 Century Boulevard, NE, Atlanta, GA 30345, Room L300, on September 30, 2024, at 10
a.m. All attendees will be required to sign in upon arrival.

The Department must receive all comments regarding the above-referenced Rule from interested per-
sons and parties no later than 10 a.m. on September 30, 2024. Electronic comments must be sent
to regcomments@dor.ga.gov. Please reference “Notice IT-2024-4” on all comments.
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SYNOPSIS
GEORGIA DEPARTMENT OF REVENUE

CHAPTER 560-7
INCOME TAX DIVISION

SUBJECT 560-7-3
SUBSTANTIVE REGULATIONS

560-7-3-.13. Consolidated Returns

The purpose of Rule 560-7-3-.13 is to provide guidance concerning the filing of consolidated
corporate income tax returns under O.C.G.A. § 48-7-21.

e Rule 560-7-3-.13 is being amended to bring the rule into conformity
with current Georgia law and to clarify certain provisions in the rule,
including incorporating the provisions of House Bill 1058 from the
2021-2022 Session of the General Assembly. Specific changes are
denoted in the attached Rule.

e Paragraph (1) provides the definitions.

e Paragraph (2) specifies the filing of consolidated returns.

e Paragraph (3) specifies the process of making the election to file
consolidated returns.

e Paragraph (4) specifies the five-year binding period of the election.

e Paragraph (5) provides the separate company computation of
taxable income or loss.

e Paragraph (6) provides the separate company computation of net
worth tax and payment.

e Paragraph (7) specifies the rules for earning, claiming, and assigning
tax credits.

e Paragraph (8) specifies the rules of the net operating loss deduction
for a consolidated return.

e Paragraph (9) provides the transition rule for credit carryforwards
for consolidated returns under prior grants of permission that are
now filed under the election.

e Paragraph (10) provides the transition rule for net operating loss
carryforwards for consolidated returns under prior grants of
permission that are now filed under the election.

e Paragraph (11) specifies the rules for estimated tax payments.

e Paragraph (12) provides special issues relating to consolidated
returns.

e Paragraph (13) provides the effective date of the regulation.
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560-7-3-.13 Consolidated Returns
560-7-3-.13 Consolidated Returns
(1) Definitions. As used in this regulation, the terms “Georgia

affiliated group” and “Georgia consolidated return” shall have the
same meaning as in O.C.G.A. § 48-7-21.

H(2) Filing of Consolidated Returns.

(a) PermissionRequiredElection to File Consolidated. Where

i -For taxable years beginning on or after Jan-
uary 1, 2023, a Georgia affiliated group that files a consolidated in-
come tax return for Federal income tax purposes does not need to
petition the Commissioner for permission to file a consolidated re-
turn for Georgia income tax purposes. The members of this affiliated

group that are subject to Georgia income tax under Chapter 7 of Title
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48 of the O.C.G.A, even after the application of Public Law 86-272
(15 U.S.C. Sections 381-384) may elect to file a Georgia consoli-
dated return on an originally filed income tax return by the due date
of the return, including extensions. The election is irrevocable and
binding on both the Georgia affiliated group and the Department for

five years.

(b) Treatment of Corporations which were Previously Re-
quiredPermitted to File a Consolidated Return for Georgia In-
come Tax Purposes. Any Georgia eenselidatedaffiliated group,
which was previeushyrequiredgranted permission to file a consoli-
dated return for taxable years beginning before January 1,
20052023, mustrequestpermisstoncan either elect to file a Georgia
consolidated return pursuant to this regulation, continue to file a
consolidated return pursuant to the terms of the prior grant of per-
mission, or cease filing a consolidated return and file separately.

1. To continue to file a consolidated return pursuant to the terms

of the prior grant of permission, mark either the “Consolidated GA
Parent Return” checkbox or the “GA Consolidated Subsidiary”
checkbox, whichever is applicable, on an originally filed return by
the due date of the return, including extensions. If the “GA Consol-
idated Subsidiary” checkbox is marked, provide the federal em-
ployer identification number of the consolidated parent.

(1) Any Georgia affiliated group filing a consolidated return pur-
suant to the terms of the prior grant of permission is bound by the
terms of the prior grant of permission.

(i1)) Any Georgia affiliated group filing a consolidated return
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pursuant to the terms of the prior grant of permission is governed by
the regulations of Chapter 560-7 as they exist before January 1, 2023
in the same manner as if the amendments set forth in this regulation
had not been promulgated.

2. To terminate filing a consolidated return pursuant to the terms
of the prior grant of permission and to elect to file a Georgia consol-
idated return for the irrevocable five-year period, the consolidated
parent under the prior grant of permission shall mark the “Cease Fil-
ing Consolidated” checkbox and either the “Consolidated GA Par-
ent Return” checkbox or the “GA Consolidated Subsidiary” check-
box, whichever is applicable. The other member(s) of the Georgia
affiliated group shall mark either the “Consolidated GA Parent Re-
turn” checkbox or the “GA Consolidated Subsidiary” checkbox,
whichever is applicable. If the “GA Consolidated Subsidiary”
checkbox is marked, provide the federal employer identification
number of the consolidated parent.

3. To terminate filing a consolidated return for Georgia income
tax purposes, the consolidated parent shall mark the “Cease Filing
Consolidated” checkbox but leave the “Consolidated GA Parent Re-
turn” checkbox blank. The other member(s) shall leave the “Cease
Filing Consolidated” and the “GA Consolidated Subsidiary” check-

boxes blank.
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(c) Election to File Georgia Consolidated Return for Taxable

Years Beginning on or After January 1, 2023.

1. To elect to file a Georgia consolidated return, the consolidated
parent shall mark the “Consolidated GA Parent Return” checkbox
on the Georgia Form 600 and the other member(s) of the Georgia
affiliated group shall mark the “GA Consolidated Subsidiary”
checkbox and provide the federal employer identification number of
the consolidated parent.

2. If a Georgia affiliated group wishes to file a Georgia consoli-
dated return under a new consolidated parent after the group has
made the election to file a Georgia consolidated return but before
the election is automatically terminated, then the new consolidated
parent of the Georgia affiliated group shall mark the “Consolidated
GA Parent Return” checkbox on the Georgia Form 600 and attach a
statement explaining that the group is filing under a new consoli-
dated parent. The other member(s) of the group shall mark the “GA
Consolidated Subsidiary” checkbox and provide the federal em-
ployer identification number of the new consolidated parent. The
other member(s) are not required to attach such statement.

3. To terminate filing a Georgia consolidated return during the
five-year election period due to changes in the Georgia affiliated
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group, the consolidated parent of the Georgia affiliated group shall
mark the “Cease Filing Consolidated” checkbox on the Georgia
Form 600 and attach a statement explaining the changes to the
group. The other member(s) of the Georgia affiliated group shall not
mark the “Cease Filing Consolidated” checkbox and are not re-
quired to attach such statement.

(1) The new Georgia affiliated group may make a new election to
file a Georgia consolidated return under this paragraph on the Geor-
gia consolidated return.

©)(3) Application for Permissi File s ConsolidatedR

turnMaking the Election. The election to file a Georgia consoli-
dated return under subparagraphs (2)(b)2., (2)(c)1., and (2)(c)3.(i)
must be made on an originally filed return by the due date of the
return, including extensions. Failure to make the election by such
time will result in the filing of separate income tax returns for the
applicable taxable year.




166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198

Chapter 560-7-3 Substantive Regulations

)(a) Composition of the Georgia Consolidated Group. A
Georgia consolidated group shall, for each year a consolidated re-
turn is filed, consist of all of the members of an affiliated group of
corporations that file a consolidated return for Federal income tax
purposes that are subject to Georgia income tax under Chapter 7 of
Title 48 of the O.C.G.A, even after the application of Public Law
86-272 (15 U.S.C. Sections 381-384); provided, however, that cor-
porations that are immune from Georgia income tax under Federal
law shall not be included in the proposed Georgia consolidated

group.
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once—PermissionIs—GrantedFive Year Binding Election. If a
Georgia eenselidatedaftiliated group has reeetved-permissionfrom
the-Commisstonerelected to file a eenselidated Georgia eome-tax
consolidated return for any taxable year, eenselidated-Georgia con-
solidated returns must be filed for al-futaretax-rearsthe taxable year
in which the election is made and for the four succeeding taxable
years, except in the following circumstance:

b)(a) The Georgia affiliated group efeerperations ceases to file
a consolidated return for federal income tax purposes, whereupon

the eerperationsgroup must also cease filing a Georgia consolidated
return for-Geergia—income—tax—purpeses. If this subparagraph ap-

plies, the consolidated parent shall mark the “Cease Filing Consoli-
dated” checkbox on the Georgia Form 600 and attach a statement
explaining that the group ceased to file a consolidated return for fed-
eral income purposes. The other member(s) of the Georgia affiliated
group shall not mark the “Cease Filing Consolidated” checkbox and
are not required to attach such statement.

(5) Separate Company Computation of Taxable Income or

11
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Loss. Corporations that file a Georgia consolidated-Geergia-income
tax return are required to consolidate separate company income or

loss on a post-apportionment basis. This shall be accomplished by
way-of the following process:

(a) Each corporation within the Georgia eenselidatedaffiliated
group will prepare a separate company Georgia Form 600.

(b) The corporation will reflect its name and EEHederal employer
identification number in the heading of the return.

(c) The corporation will begin on line 1 of Schedule 1 with its
separate company federal taxable income or loss and will make the
appropriate additions to or subtractions from taxable income on
lines 2 and 4 of that Schedule. For purposes of this regulation, the
separate company federal taxable income or loss shall be the taxable
income or loss of the member included in the consolidated federal
return but without the modifications listed in Internal Revenue Ser-
vice Regulation 1.1502-12.

(d) If the corporation qualifies to apportion, it will complete
Schedule 6 and Schedule 7 to determine the amount of separate com-
pany Georgia taxable income or loss to be reflected on line 7 of
Schedule 1.

(e) If the corporation has a Georgia separate return limitation year
loss, or "GSRLY" (see subparagraph (8)(e) of this regulation), that
loss would be reflected on either line 6 of Schedule 1, or line 8 of
Schedule 7 of Form 600.

() Intercompany transactions are not eliminated in this process

of determining a corporation's separate company Georgia taxable
income or loss. However, the Commissioner reserves the right to

12
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examine intercompany transactions, and to make appropriate adjust-
ments, to ensure that taxpayers clearly reflect income attributable to
controlled transactions or to prevent the avoidance of taxes with re-
spect to such transactions.

(g) The separate company income or loss of each corporation in
the Georgia eenselidatedaffiliated group, as reflected on the sepa-
rate company Form 600's, would then be consolidated on a-greupthe
Georgia consolidated return Form 600 and reflected on line 5 of
Schedule 1 of that Form.

(h) Any consolidated Georgia net operating loss would be de-
ducted on Schedule 1 line 6 to arrive at the eenselidatedGeorgia af-
filiated group's Georgia taxable income or loss on line 7;-and-the

[ . . .

(1) Schedule 3 of the Group Form 600 would be completed to
reflect a computation of tax due or overpayment for the group.

(6) Separate Company Computation of Net Worth Tax_and
Payment. Corporations-thatfile-a-consolidated Georgia-incometax
returaareEach member of the Georgia affiliated group is required
to repert-and-paycalculate the net worth tax by completing Sched-
ules 2 and 8 on Form 600 on a separate company basis. The net
worth tax for all members of a Georgia affiliated group must be re-
ported and paid on the Form 600 of the consolidated parent using
the appropriate schedule entitled “Members To Be Included in the
Georgia Consolidated Group”.

(7) Earning, Claiming and Assigning of Tax Credits. Thejobs
tax—credit—the-thvestment-tax—ereditand-any-otherAny tax credits

which may be claimed against the Georgia corporate income tax
must be calculated and claimed on a separate company basis. When

13
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the code specifies that the amount of the credit taken in any one tax-
able year be limited to an amount not greater than 50 percent (or
another percentage) of the taxpayer's state income tax liability, such
limit shall be computed on a separate company basis. For credit lim-
itation purposes, net operating loss carryovers must be accounted for
on a separate company basis. Assignment of Georgia income tax
credits under the terms of O.C.G.A. § 48-7-42 is available within a
consolidated Georgia return. All credits utilized against the tax lia-
bility of the Georgia affiliated group must be assigned to the consol-
idated parent, unless generated by the parent. Credits may only be
assigned in the year generated and assignments must be made by the
due date of the return, including extensions. Carryforward credits

are not 3551gnable I-ﬂ—the—evem—m&t&m%e—peims&eﬂ—ts—gf&med—pwu

Credit Example:*

Numbers Per Sep-

arate Company Georgia Par-
Calculation ent Co SubCo A SubCo B SubCo C

Georgia Taxable In-

come 50,000 (16,000) 140,000 60,000
Georgia Tax Liabil-
ity {6%)(5.75%) 3;0002,875 - 8;4008,050 3;6003,450

Georgia Income
Tax Credits Gener-

ated in Current

Year:

Retraining Tax

Credit (limited to

50% of income tax

liability) - 6,000 - 2,500

14
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Georgia Tax Credits

Carried Forward:

Investment Tax

Credit (limited to

50% of income tax

liability) 7,250 - - -

Retraining Credits

Assigned: *

From Sub Co A 1,500 (6,000) 4,500 -

From Sub Co C - - - -

Retraining Credit

Limitation 4;5001,437.50 - 4,2004,025 4,8001,725

Investment Credit

Limitation 4;5001,437.50 -

Total Tax Credits

Utilized in Current

Tax Year 3,0002,875 - 4;2004,025 4,8001,725

Remaining Tax Lia-

bility** - - 4;2004,025 4,8001,725

Tax Credits to be

Carried Forward:

Investment Tax

Credit 5,7505,812.50 - - -

Retraining Tax

Credit -62.50 - 300475 700775

Consolidated Tax Calculation:

Taxable Income: _Tax Calculation:
Georgia Parent 50,000 Consolidated Taxable Income 234,000
Sub Co A (16,000)  Georgia Tax Liability @ 6%5.75% 44,04013,455
Sub CoB 140,000 Combined Tax Credits Utilized*** 9,0008,625
SubCoC 60,000 Balance of Georgia Tax 5,0404,830

Consolidated

Taxable Income 234,000

* Credits assignments must be made on the separate company tax

15
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returns, with a detailed summary provided on a schedule attached to
the consolidated tax return. The schedule shall list the credit type,
the credit amount generated by the member, the credit amount uti-
lized in the taxable year by the parent, and the credit carryforward
amount.

** The remaining tax liability is due to the limitations applied to
the credits. Georgia Parent Co was able to utilize its carryforward
Investment Tax Credit up to 50% of its separate company tax liabil-
ity and also to utilize the assigned Retraining Tax Credit from Sub
Co A for the remaining 50% of its tax liability, with the unused por-
tion available to Georgia Parent Co as a carryforward credit. The
remaining balance of the Retraining Tax credit generated by Sub Co
A is then assigned to Sub Co B, with the unused portion available to
Sub Co B as a carryforward credit. Sub Co C is able to utilize its
Retraining Tax Credit up to 50% of its income tax liability, with the
remaining balance kept as a carryforward credit against future lia-
bility. Please note that credits may only be assigned in the year gen-
erated and assignments must be made by the due date of the return
(including extensions);. thusThus, carryforward credits are not as-
signable.

*** In no case may the combined tax credits utilized offset more
than 100% of the consolidated tax liability. Such excess shall be car-
ried forward by the appropriate separate companies provided it is
otherwise eligible for carryforward.

(8) Consolidated Return Net Operating Loss Deduction. A
consolidated Georgia net operating loss carryforward or carryback
(if such carryback is allowed pursuant to the normal rules of para-
graph (10.1) of subsection (b) of O.C.G.A. § 48-7-21) shall be al-
lowed as a deduction on the Georgia consolidated return of an affil-
iated group under the following rules:

16
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(a) The Georgia consolidated net operating loss for a taxable year
shall include the separate company federal taxable income or loss of
each member corporation, with the adjustments provided for in sub-
section (b) of O.C.G.A. § 48-7-21 and O.C.G.A. § 48-7-28.2, and
allocated and apportioned as provided in O.C.G.A. § 48-7-31. In
calculating the separate company income or loss of each member
corporation, no deduction will be taken for either federal or Georgia
net operating losses from other years;

(b) "Georgia separate return year" as used in this regulation
means a tax year of a corporation for which it files a separate return
with Georgia or for which it joins in the filing of a eenselidated
Georgia consolidated return by another Georgia affiliated group;

(c) "Georgia separate return limitation year", or "GSRLY", as
used in this regulation means any Georgia separate return year of a
corporation or of a predecessor of a corporation;

(d) A consolidated Georgia Net Operating Loss deduction shall
consist of any consolidated net operating loss (per subparagraph (a))
of the group that is carried forward or carried back (if applicable) to
a consolidated year, plus any net operating loss incurred by mem-
bers of the group in Georgia separate return years which may be
carried over to that year. However, a net operating loss incurred by
a member corporation in a Georgia separate return limitation year
shall be subject to the limitation set forth in subparagraph (e);

(e)
1. Net operating losses arising in tax years beginning before Jan-

uary 1, 2018 and carried to a consolidated return year from a Geor-
gia separate return limitation year (GSRLY) may be used to reduce

17
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the group's income only to the extent of the income contributed by
the GSRLY member. This computation shall be performed first, and
then any consolidated loss of the group weuldshall be applied
against any remaining income of the group. (See Example 1)

Example 1
Company
12/31/2001 (Separate Return Loss Year)
12/31/2002

12/31/2003

Less: 2001 GSRLY NOL from Company A
12/31/2003 Income
2002 Consolidated NOL

12/31/2003 Net Taxable Income
Total GSRLY Carryforward for Company A

Explanation For Example 1:

A
1)
(75,000)

50,000

50,000

Q)
(50,000)

@)
(25,000)

B
25,000
20,000

20,000

20,000

C
10,000
15,000

15,000

15,000

Consolidated
Total

@)
15,000

@)
35,000
®)
(15.000)
©
20,000

1. The year 12/31/01 is a Georgia separate return year, and the
($75,000) loss of company A is limited in subsequent years to the
income of company A. The years 12/31/02 and 12/31/03 are con-
solidated post apportionment years.

2. The 12/31/02 tax year reflects a ($15,000) consolidated loss

which may be carried forward.

3.1In 12/31/03, the first consolidated profitable year, any GSRLY
loss applies first. Therefore, ($50,000) of company A's loss from
12/31/01 1s used against company A's income in 12/31/03.
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4. The reduced income of the group for 12/31/03 is $35,000.

5. The consolidated loss of ($15,000) from 12/31/02 which was
carried forward may now be deducted.

6. The reduced taxable income is $20,000.

7. Company A has a remaining GSRLY loss of $25,000 which

may be carried forwards.

2. Net operating losses arising in tax years beginning after De-
cember 31, 2017 and carried to a consolidated return year from a
Georgia separate return limitation year (GSRLY) may be used to
reduce the group's income only to the extent of 80% of the Georgia
taxable income contributed by the GSRLY member. (See example

1A)

Example 1A - NOL Limitation

Company

12/31/2018 (Separate Return Loss Year)

12/31/2019

12/31/2020

Less: 2018 GSRLY NOL from Company A
12/31/2020 Income
2019 Consolidated NOL

12/31/2020 Net Taxable Income

Total GSRLY Carryforward for Company A

A
@
(75,000)

50,000

50,000

Q)
(40,000)

10,000

@)
(35,000)

B

25,000

20,000

20,000

20,000

Consolidated
C Total
10,000
)

15,000 (15,000

15,000

“)
15,000 45,000
®)
(15.000)
©6)
30,000
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560 Explanation For Example 1A:

561

562 1. The year 12/31/18 is a Georgia separate return year, and the
563 ($75,000) loss of company A is limited in subsequent years to
564 80% of the income of company A. The years 12/31/19 and
565 12/31/20 are consolidated post apportionment years.

566

567 2. The 12/31/19 tax year reflects a ($15,000) consolidated loss
568 which may be carried forward.

569

570 3.1In 12/31/20, the first consolidated profitable year, any GSRLY
571 loss applies first. Therefore, $40,000 ($50,000 x .80) of company

572 A's loss from 12/31/18 is used against company A's income in
573 12/31/20.
574

575 4. The reduced income of the group for 12/31/20 is $45,000.
576
577 5. The consolidated loss of ($15,000) from 12/31/19 which was

578 carried forward may now be deducted. The maximum amount of
579 consolidated NOL carry forward arising in tax years beginning
580 after December 31, 2017 that can be used is limited to 80%.
581 tTherefore, a maximum of $36,000 could be used (45,000 x
582 80%); however, there is only a $15,000 consolidated NOL carry
583 forward available, as-suchso the entire $15,000 can be used.

584

585 6. The reduced taxable income is $30,000.

586

587 7. Company A has a remaining GSRLY loss of $35,000 which
588 may be carried forwards.

589

590 (f) If a Georgia consolidated net operating loss can carry forward

591  to a Georgia separate return year of a corporation which was a mem-
592 ber of an Georgia affiliated group in the year in which the loss arose,

20
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then the portion of the net operating loss attributable to such corpo-
ration shall be apportioned to such corporation under the provisions
of subparagraph (g) and shall be a net operating loss carryover to
such Georgia separate return year. However, such portions shall not
be included in the consolidated net operating loss carryovers to the
equivalent consolidated return year;

(g) The portion of a Georgia consolidated net operating loss at-
tributable to a member of a group is the consolidated net operating
loss multiplied by a fraction, the numerator of which is the separate
net operating loss of such corporation, and the denominator of which
is the sum of the separate net operating losses of all members of the
group in the year in which such losses were incurred. See example
2. The separate net operating loss of such corporation and of each
member as is mentioned in this subparagraph shall be computed as
follows:

1. The separate net operating loss for the taxable year that this
regulation is first applicable to and each year thereafter shall be com-
puted on a post apportionment basis as is provided in paragraph (5).

2. The separate net operating loss for each taxable year prior to

the 2002 taxable year that-thisregulationisfirst-appheable-te shall

be computed as follows:

(1) Income or loss subject to apportionment pursuant to O.C.G.A.
§ 48-7-31(d). When the eenselidatedGeorgia affiliated group con-
solidated its income or loss subject to apportionment and then ap-
plied the eenselidated group's apportionment percentage to the in-
come or loss subject to apportionment (pre-apportionment basis),
the portion of the separate net operating loss, attributable to income
or loss subject to apportionment, of each separate corporation shall
be computed by applying the eenselidated group's apportionment
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percentage to the separate corporation's income or loss subject to
apportionment.

(i1) Income or loss subject to allocation pursuant to O.C.G.A. §
48-7-31(c). The portion of the separate net operating loss, attributa-
ble to income or loss subject to allocation, of each separate corpora-
tion shall be equal to its separate corporation income or loss subject
to allocation.

Example 2
Company A B C Total
12/31/02 SNTI* (SNOL**) (5,000) 2,000 (1,000) (4,000)
Gains $2,000 -\- -\-
Losses ($6,000) (6,000) (6,000)
Net Loss (4,000) =.8333 -0- =.1667
X (4,000) X (4,000)
NOL ($3,333) -0- ($667) (4,000)

*SNTI=Separate Net Taxable Income
**SNOL=Separate Net Operating Loss
Explanation For Example 2, Member Leaving Group:

Corporation A, B and C file a consolidated return in 12/31/02. On
1/1/03, Corporation C is sold to Corporation D. This example above
computes Corporation C's loss carryforward to its new eenselidat-
edGeorgia affiliated group and the loss carryforward of the original
group, Corporation A&B. Corporation C has a loss carryforward of
($667) and the remaining group (Corporation A&B) has a loss car-
ryforward of ($3,333);

(h) If a corporation ceases to be a member during a consolidated
return year, any Georgia consolidated net operating loss carryover
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from a prior tax year must first be carried to such Georgia consoli-
dated return year even though all or a portion of the Georgia consol-
idated net operating loss giving rise to the carryover is attributable
to the corporation which ceases to be a member. To the extent not
abserbeddeducted in such consolidated return year, the portion of
the consolidated net operating loss attributable to the corporation
ceasing to be a member shall then be carried to the corporation's first
Georgia separate return year;

(1) The provisions of § 108 of the Internal Revenue Code of 1986,
as amended, as they relate to Georgia net operating losses, shall be
applied as follows:

1. Except as otherwise provided in this regulation, the Internal
Revenue Code § 108 provisions shall be applied on a separate entity
basis and the Internal Revenue Service regulations relating to how
to apply such provisions to consolidated returns shall not apply

duction in the Georgia net operating losses shall be determined by
applying the Georgia apportionment percentage for the year of the
discharge to the amount of the Internal Revenue Code § 108 net op-
erating loss reduction determined pursuant to this regulation. A de-
termination under the federal consolidated regulations that the sep-
arate entity has an amount of discharge of indebtedness income
and/or is required to reduce tax attributes shall also apply for Geor-
gia purposes, except that paragraph (a)(4) of the Internal Revenue
Service Regulation § 1.1502-28 shall not apply.
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3: Any elections, with respect to the order of the tax attribute re-
ductions, made for federal income tax filing purposes and pursuant
to Internal Revenue Service Regulations, shall also apply for Geor-
gia purposes.

(j) Except as otherwise provided in this regulation, the provisions
of Internal Revenue Code § 381, as they relate to Georgia net oper-
ating losses, shall be applied in the same manner as provided in the
Internal Revenue Code and related regulations (including those reg-
ulations relating to how to apply Internal Revenue Code § 381 to
consolidated returns).

(k) The provisions of § 382 of the Internal Revenue Code of 1986,
as amended, as they relate to Georgia net operating losses, shall be
applied as follows:

1. Except as otherwise provided in this regulation, the Internal
Revenue Code § 382 limitation shall be applied in the same manner
as provided in the Internal Revenue Code and related regulations.
Such limitation shall be computed on a separate entity basis even
when a consolidated federal income tax return is filed. Except as
otherwise provided in this regulation, the Internal Revenue Service
Regulations regarding how to apply Internal Revenue Code § 382
when a consolidated return is filed and paragraph (f) of Internal Rev-
enue Service Regulation § 1.382-8 shall not apply for Georgia pur-
poses.

2. A determination that an ownership change has occurred for
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federal income tax filing purposes and pursuant to Internal Revenue
Service Regulations (including those regulations relating to how to
apply Internal Revenue Code § 382 to consolidated returns) shall
apply for Georgia purposes.

3. Adjustments to prevent duplication of value contained in the
Internal Revenue Code § 382 regulations (including those regula-
tions relating to how to apply Internal Revenue Code § 382 to con-
solidated returns) apply for Georgia purposes. However, the election
to restore value provided in paragraph (c) of Internal Revenue Ser-
vice Regulation § 1.382-8 shall not be available.

4. Whenever an ownership change occurs, an Internal Revenue
Code § 382 limitation will apply to all Georgia pre-change losses
that are carried over to a post-change year. "Pre-change years" end
on or before the date of an ownership change, while "post-change
years" end after the date of an ownership change. In a post-change
year, the limitation on the use of any pre-change year Georgia net
operating losses shall be determined by applying that post-change
year's apportionment percentage to the Internal Revenue Code § 382
limitation for that post-change year determined pursuant to this reg-
ulation.

5. The Internal Revenue Code § 382 limitation does not reduce
the total amount of pre-change Georgia net operating losses availa-
ble for carryforward but, similar to federal treatment, restricts the
amount of net operating losses from pre-change years that can be
applied to the income in a post-change year.

6. If there is any unused Internal Revenue Code § 382 limitation
for Georgia purposes in a post-change year, the following year's lim-
itation shall be increased by the excess amounts determined for
Georgia tax purposes in a manner similar to Internal Revenue Code
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§ 382(b)(2).

7. In the event the Internal Revenue Code § 382 limitation and
the GSRLY limitation both apply to a net operating loss, the net op-
erating loss shall be subject to both the GSRLY limitation and the
Internal Revenue Code § 382 limitation. For example, a taxpayer
has a net operating loss of $1000. The Internal Revenue Code § 382
limitation only allows $500 of the loss to be used. The GSRLY lim-
itation only allows $200 of the loss to be used. $200 of the loss is
allowed to be used. Conversely, a taxpayer has a net operating loss
of $1000. The Internal Revenue Code § 382 limitation only allows
$200 of the loss to be used. The GSRLY limitation only allows $500
of the loss to be used. $200 of the loss is allowed to be used.

(1) Except as otherwise provided in this regulation, the provisions
of Internal Revenue Code § 384, as they apply to Georgia net oper-
ating losses, shall be applied in the same manner as provided in the
Internal Revenue Code and related regulations. The adjustment for
such Internal Revenue Code Section shall be determined on a sepa-
rate entity basis. The limitation on offsetting losses against any rec-
ognized built in gains which are allocated to Georgia shall be equal
to the Internal Revenue Code § 384 limitation (determined pursuant
to this regulation) attributable to such gains. The limitation on off-
setting losses against any recognized gains which are apportioned to
Georgia shall be equal to the Internal Revenue Code § 384 limitation
(determined pursuant to this regulation) attributable to such gains
multiplied by the apportionment percentage for the recognition pe-
riod taxable year.

(m) For purposes of subparagraphs (8)(i) through (8)(1), the Geor-

gia net operating loss of each separate member for the applicable
year shall be computed as follows:
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1. If the net operating loss is carried to a consolidated return year
from a Georgia separate return limitation year (GSRLY), the Geor-
gia net operating loss shall be the separate Georgia net operating loss
of the member for the applicable year.

2. If the net operating loss is carried to a consolidated return year
from a year other than a Georgia separate return limitation year
(GSRLY), the portion of a Georgia consolidated net operating loss
attributable to a member of a group shall be computed in the same
manner as provided in subparagraph (g) of this paragraph.

(n) A Georgia consolidated net operating loss may not be carried
back to a Georgia separate return limitation year.

(o) In the event a taxpayer is entitled to a refund of income taxes
by reason of a net operating loss carryback under paragraph (10.1)
of subsection (b) of O.C.G.A. § 48-7-21, the taxpayer may file an
amended return within the time period prescribed by O.C.G.A. § 48-
7-21 or alternatively may file an "application for a tentative car-
ryback adjustment of the taxes" within a period of twelve (12)
months following the end of the taxable year of the net operating
loss. The application shall be in such form as the Commissioner
shall prescribe. Such application shall not constitute a claim for
credit or refund for purposes of O.C.G.A. § 48-2-35. Within a period
of ninety (90) days from the last day of the month in which the ap-
plication for a tentative carryback adjustment is filed, the Commis-
sioner shall make, to the extent he or she deems practicable in such
period, a limited examination of the application to determine the
amount of tax decrease attributable to such carryback adjustment
upon the basis of the application and examination. The Commis-
sioner may disallow, without further action, any application which
contains errors of computation which he or she deems cannot be
corrected within such ninety (90) day period or which contains
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material omissions. The decrease so determined shall be applied
against any unpaid amount of the tax and the remainder shall, within
such ninety (90) day period, be either credited against any income
tax then due from the taxpayer, or refunded to the taxpayer. Any
such credit or refund made within such ninety (90) day period shall
be without interest. If the Commissioner should determine that the
amount credited or refunded under this paragraph is in excess of the
amount properly attributable to the carryback adjustment, he or she
may assess the amount of the excess as a deficiency as if it were due
to a mathematical error appearing on the face of a return.

(p) Complete schedules must be submitted for all net operating
losses carried forward to or from consolidated returns. Schedules
must contain information to substantiate which corporations in-
curred net operating losses and the age of the net operating losses.

(9) Transition Rule for Credit Carryforward.

(a) Any Georgia affiliated group, which was granted permission
to file a consolidated return for taxable years beginning before Jan-
uary 1, 2023 and elects to file a Georgia consolidated return under
subparagraph (2)(b)2. for the taxable year beginning on or after Jan-
uary 1, 2023 and for the four succeeding taxable years, will be eli-
gible to carry forward to the Georgia consolidated return the credits
shown on the last-filed consolidated return filed under the prior
grant of permission.

(b) Subsection (d) of O.C.G.A. § 48-7-42 shall not apply for the
purposes under this paragraph.

H(10) Transition Rules for Net Operating Loss Carryfor-
ward.
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subparagraphs(8)(H-and(8)(e)-

(a) Any Georgia affiliated group, which was granted permission
to file a consolidated return for taxable years beginning before Jan-
uary 1, 2023 and elects to file a Georgia consolidated return under
subparagraph (2)(b)2. for the taxable years beginning on or after
January 1, 2023 and for the four succeeding taxable years, will be
eligible to carry forward to the Georgia consolidated return the net
operating loss shown on the last-filed consolidated return filed under
the prior grant of permission.

(b) A corporation which was a member of a Georgia affiliated
group that filed a consolidated return under the prior grant of per-
mission but will not be included in the Georgia consolidated return
shall be treated as ceasing to be a member of that group, as described
in subparagraph (8)(h), for the first taxable year that the election to
file the Georgia consolidated return is made by the group. The sep-
arate member Georgia net operating loss for the member, if any,
shall then be determined according to subparagraphs (8)(f) and

(8)(g).

(c) A corporation which was not a member of a Georgia affiliated
group that filed a consolidated return under the prior grant of per-
mission but will be included in the Georgia consolidated return shall
be treated pursuant to the terms of subparagraph (8)(e).

(11) Estimated Tax Payments.

(a) Georgia affiliated groups that file a Georgia consolidated re-
turn or will elect to file a Georgia consolidated return are required
to make corporate estimated income tax payments. The payments
are to be calculated and paid on the consolidated parent return. The
other member(s) are not required to make estimated income tax
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payments based on the estimated net worth or income tax liability
of the member(s).

(b) If the member(s) of the Georgia affiliated group, other than
the consolidated parent, submits estimated income tax payments,
then such member(s) must electronically request a refund of such
payments through the Georgia Tax Center.

(12) Special Issues.

(a) If a corporation ceases to be a member of the federal consoli-
dated group part way through the taxable year, and as a result, has a
taxable year that ends prior to the taxable year end of the consoli-
dated group, such corporation will have two short taxable periods.
The first short taxable period will be part of the Georgia consoli-
dated return, and the second short taxable period will be on a sepa-
rate return if that corporation does not become part of another Geor-
gia affiliated group.

1. The due date of the separate return for the first short taxable
period shall be the 15™ day of the fourth month following the end of
the first short taxable period.

2. The due date of the separate return for the second short taxable
period shall be the 15th day of the fourth month following the end
of the second short taxable period.

3. If the corporation, instead, becomes part of another Georgia
affiliated group, then the due date of the return for the second short
taxable period shall be the due date of that Georgia affiliated group’s
Georgia consolidated return.

(b) If a corporation ceases to be a member during a consolidated
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return_year, the corporation must notify the Department of the
amount of credits and net operating loss carryforwards attributable
to the corporation ceasing to be a member that will be carried over
to the corporation's first Georgia separate return year. Notifications
regarding the amount of credit carryforwards can be made via email
to taxcredits.inquiries@dor.ga.gov_and notifications regarding net
operating loss carryforwards can be made via email to corporate.in-
cometaxissues@dor.ga.gov.

60)(13) Effective Date. This regulation will apply to taxable
years beginning on or after January 1, 20052023. Taxable years be-
ginning before January 1, 2023 will be governed by the regulations
of Chapter 560-7 as they exist before January 1, 2023 in the same
manner as if the amendments thereto set forth in this regulation had

not been promulgated.-Faxable-years-beginningon-or-after January
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Authority: O.C.G.A. §§ 48-2-12 and 48-7-21.
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